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(L.C. No. 2008CV2581)

STATE OF W SCONSI N ) I N SUPREME COURT

Best Price Plunbing, Inc.,
Pl aintiff-Respondent-Petitioner, FI LED

V.
MAY 3, 2012

Eri e I nsurance Exchange,
Di ane M Frengen

Def endant - Appel | ant . Cerk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANN WALSH BRADLEY, J. Best Price Plunbing, Inc.,
seeks review of an unpublished court of appeals decision that
reversed an order entered by the circuit court and reinstated a
jury verdict.' At trial, the jury found that a contract existed
between Erie Insurance Exchange and Best Price, but that Erie

did not breach the contract. The circuit court granted Best

! Best Price Plumbing, Inc. v. FErie Ins. Exch., No.
2010AP1474, wunpublished slip op. (Ws. C. App. Mar. 30, 2011),
reversing an order of the circuit court for Wwukesha County,
M chael O Bohren, Judge.
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Price's notion after verdict to change the jury's answer. | t
concluded as a matter of law that a breach occurred, and it
entered judgnent in favor of Best Price.

12 Best Price argues that the court of appeals erred in
reversing the circuit court. It asserts that wunder State .

Kenosha Hone Tel ephone Co., 158 Ws. 371, 148 N W 877 (1914),

it was entitled to judgnment as a matter of |aw.
13 The problem with Best Price's argunment is that the

Kenosha Hone Tel ephone case was not raised at any tine prior to

or during the jury trial. Because the jury was not given any

instruction about the Kenosha Honme Telephone rule, the jury

never applied that rule to the facts of this case, and it was
not asked to answer any questions that would support the
application of that rule as a matter of |aw We concl ude that
any error in the jury instructions has been forfeited, and that
we should evaluate the evidence in the context of the
instructions that were given to the jury.

14 W further determine that there was sufficient
evidence to support the jury's verdict and the circuit court was
clearly wong when it changed that answer to the verdict
question. Accordingly, we affirmthe court of appeals.

I

15 Although several inportant facts in this case are
di sputed, the parties agree on many of the events that preceded
this lawsuit. WIlltrim Goup, LLC, owned rental property that
sustai ned danage as a result of frozen pipes. Trevor Trinble, a
menber of WIIltrim Goup, contacted its insurer, Erie |Insurance

2
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Exchange, and Erie agreed that the danmage was covered under the
policy. Trinble called Best Price Plunbing to repair the
property danage because Trinble's partner had hired Best Price
in the past.

16 Upon receiving Trinble's call, Darryl Mchlig, who was
enployed by Best Price, nmet wth Trinble to examne the
property. Trinble called Erie's property adjuster and then

handed the phone to Mchlig. The property adjuster told Mchlig

that Erie would be paying for the repairs. Best Price sent a
proposal to Erie's office on February 5, 2008. Erie never
signed or returned the proposal. Representatives of Erie and

Best Price testified that they did not specifically discuss node
of paynent.

17 Best Price perforned the repair work, and it sent
Erie's adjuster an invoice for $8,997. The adjuster authorized
paynent in the anount set forth in the invoice. He issued a
two-party check payable to WIlltrim Goup, LLC and Best Price
Pl unbi ng, Incorporated, and he namiled the check to WIlltrims
addr ess. The adjuster later testified that it conports wth
Erie's practice and insurance industry standards to issue a two-
party check in such a situation.

18 It is wundisputed that the check, which bore two
handwitten endorsenments (one signed "WIIltrim LLC'" and the
other signed "Best Price Plunbing"), was ultimtely deposited
into WIlltrimis account. However, the parties disagree about
what happened to the check after it was mailed and whet her Best

Price ever endorsed it.
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19 Trinmble testified that he gave the check to a handyman
by the name of Abdul, and he instructed Abdul to get an
endorsenment from a Best Price enployee. He testified that "[i]t
woul d have either been Darryl or Paul” who endorsed the check
with the nane "Best Price Plunbing.”" He explained that two Best
Price enployees, Darryl and Paul, were at the work site, and
Abdul did not need to go anywhere to get the signature. Thr ee
Best Price principals testified that no one from Best Price ever
endor sed the check.

110 The parties agree that WIItrim never forwarded any
funds to Best Price and that Best Price never received paynent
for its services. Best Price filed suit against Erie, alleging
a breach of contract. Erie defended the suit on the basis that
there was no contract between Erie and Best Price, and, even if
there were a contract, Erie satisfied its obligations to Best
Price by sending the two-party check to its insured. The
| awsuit proceeded to trial.

11 Best Price submtted a proposed special verdict wth
two questions. First, Best Price's proposed verdict asked
whet her there was a contract. Second, it asked whether FErie
breached the "duty of good faith in performng its contract”
Wi th Best Price.

112 The court reviewed the subm ssions and nodified the

speci al verdict questions to read as foll ows:

1. Dd Erie Insurance Exchange enter into a contract
with Best Price Plunbing, Inc.?
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2. If you have answered Question No. 1 yes, then, and
only then, answer this question. Did the defendant
Eri e Insurance Exchange, breach its contract wth Best
Price Plunbing, Inc.?

13 During the jury instruction and special verdict
conference, the court explained that it had shared the proposed
verdict with the parties and that Best Price had no objection to
the form of the verdict as nodified by the court: "W have been
di scussing the jury verdict. The proposed verdict was shown to
the parties. The plaintiff is satisfied with it."

14 The court noved on to address Erie's objection to the
proposed verdict. Erie requested that, in addition to asking
the jury whether it had breached the contract, the jury also be
asked whether Erie substantially performed by nmailing the two-
party check to its insured. The circuit court disagreed,
concluding that a question about substantial performnce would
"cloud[] the issue."

15 The court explained that, based upon its understandi ng
of the legal argunments advanced by the parties, an additional
verdi ct question was unnecessary. It indicated that if the jury
determined that Erie satisfied its contractual obligations by
mailing the two-party check to WIIltrim it would find that
there was no breach: "If the jury concludes that [Erie] could
have given [the two-party check] to Trinble, then you have won
the case. Then there is not a breach. | just don't see the—+
don't see the application of substantial perfornmance."

116 The court then confirmed that Best Price had no

objection to the special verdict:
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So | would leave the verdict stand as | drafted it
with, '"Was there a contract, yes or no? Was it
breached, yes or no[?]’

If [Best Price does not] prevail on one [and] two,
they get nothing. That's how | read the case.

The court inquired whether Best Price's attorney had any

di sagreenent wth that," and he answered, "None."

17 Wth the special verdict behind them the court and
both parties turned to discussing the jury instructions.
Nei ther party |odged any objection to the jury instructions
proposed by the court.

118 Regarding the applicable contract Ilaw, the court
i nstructed t he jury on agr eenent, of fer, accept ance,
consi derati on, definiteness and certainty, and inplied

contracts. 2 After the instructions were given, both parties

2In relevant part, the court instructed the jury as

foll ows:

If it is apparent that the parties intended to
enter into a contract and that the conduct of the

parties in t he surroundi ng ci rcunst ances Wil
reasonably permt omtted terns to be inferred, the
contract is not indefinite. But where the parties

have indicated an intention that |eaves sone essenti al
matter to be agreed upon in the future, no provision
as to that matter omtted can be inferred. For the
jury may neither wite nor rewite an agreenent
bet ween the parties nor supply any essential term

Were the parties disagree in their recollection
concerning the provisions of an oral contract, the
jury nmust deci de what the provisions were.

An agreenent may be established by the conduct of the
parties w thout any words being expressed in witing
or orally if from such conduct, it can fairly be
inferred that the parties mutually intended to agree
on all of the terns.
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agreed that they were conplete and did not vary from the
instructions agreed wupon at the instruction and verdict
conf erence.

119 During closing argunents, both parties primarily
focused on the first question, the existence of a contract
between Erie and Best Price. Regardi ng the second question,
breach of that contract, Best Price's attorney argued: "The
problemis [Erie] never delivered the check. Now, if the check
is witten and thrown on the street or put in M. Trinble's
hands, but it never reaches Best Price Plunbing, then there has
been no paynent nade because there has been no delivery."” He

argued that Erie breached its contract with Best Price "not
because they were evil but because delivery was not nade and
they still have not made delivery of the noney."

20 The jury returned a verdict in favor of Erie. Wth

one juror dissenting, it found that there was a contract between

Best Price and Erie, and therefore, it answered the first
gquestion "yes." However, it also found that Erie did not breach
the contract. Therefore, the jury answered the second question
"no."

This type of agreenent is known as an inplied
contract. An inplied contract may rest partially on
the words expressed in connection wth conduct or
sol el y upon conduct.

A party to a contract breaches it when performance of
a duty under the contract is due and the party fails
to perform Failing to perform the duty under the
contract includes defectively performng, as well as
not performng at all.



No. 2010AP1474

21 Best Price filed a notion after verdict under WSs.
Stat. § 805.14(5)(c) (2009-10)% and asked that the circuit court
change the answer to the second question from"no" to "yes." It
listed five grounds for relief. O these five grounds, none had
been previously raised.*

22 During the hearing on Best Price's notion, nuch of the
argunent revolved around a common |aw rule set forth in State v.

Kenosha Honme Tel ephone Co., 158 Ws. 371, 148 N.W 877 (1914).°

Under that case, "[w]lhere a contract for the paynent of noney is

silent as to the place of paynent, in the absence of any

3 Wsconsin Stat. § 805.14(5)(c), entitled "[njotion to
change answer," provides: "Any party nmay nove the court to
change an answer in the verdict on the ground of insufficiency
of the evidence to sustain the answer."

Al'l subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.

4 Best Price argued that it was entitled to judgment because
(1) a common law rule provides that place of paynent nust be at
the place of business of the contractor; (2) paynent by check is
conditional on the <check clearing the bank; (3) a denmand
performance is indispensable to Erie's right of action for
breach of contract by Best Price; (4) Erie failed to plead that
it had paid the contract; (5) Erie failed to plead defective
per f ormance by Best Pri ce.

®Inits notion, Best Price did not cite to State v. Kenosha
Hone Tel ephone Co., 158 Ws. 371, 148 NW 877 (1914). Rat her,
it cited State ex rel. Qurney Lunber Co. v. Risjord, 161 Ws.
118, 152 N.W 847 (1915) and State ex rel. Flanbeau River Lunber
Co. v. Reid, 206 Ws. 478, 240 N.W 149 (1932). In ruling on
Best Price's notion, the circuit court also discussed State ex
rel. Hartwg's Poultry Farm Inc. v. Bunde, 44 Ws. 2d 229, 170

N.W2d 734 (1969). The rule set forth in these cases is
directly derived from Kenosha Honme Tel ephone. For the sake of
consistency, we wll refer to this rule as the Kenosha Hone

Tel ephone rul e throughout this opinion.
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legitimate inferences to the contrary the law inplies that
paynment shall be made at the residence, office, or place of
business of the creditor, if within the state." Id. at 374.
Best Price argued that Erie's failure to send the check to its
pl ace of business constituted a breach of contract as a matter
of | aw.

23 The circuit court appeared to struggle to reconcile
Best Price's nmotion regarding the sufficiency of evidence with
the fact that Best Price's new theory regarding breach of
contract was not raised or argued at trial. It indicated that,
"dependi ng how one |ooks at the evidence, the court could nake
the finding that there was sone credi ble evidence to support the
jury verdict" that Erie did not breach the contract.

124 However, the court resolved the dilenma by concl uding
that Best Price's notion could be construed as a notion for
j udgnment not w t hst andi ng t he verdi ct under W s. St at .
§ 805.14(5)(b).® It tacitly acknow edged that it was difficult

to ascertain fromthe jury verdict what terns the jury thought

® Wsconsin Stat. § 805.14(5)(b) provides: "A party against
whom a verdi ct has been rendered may nove the court for judgnent
notwi thstanding the verdict in the event that the verdict is
proper but, for reasons evident in the record which bear upon
matters not included in the verdict, the novant should have
j udgment . " Wsconsin Stat. 8 805.14(2)(b) allows a court to
treat a mstakenly designated notion after verdict as if there
had been a proper designation.
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were contained in the contract.’ Neverthel ess, the court
concl uded that the contract was silent on the place of paynent.
25 The court reasoned that Erie had nmade two separate
contracts—ene with its insured and one with Best Price. | t
addressed the testinony of Erie's property adjuster that Erie's
customary practice is to send a two-party check. However, it
concluded that the adjuster's testinony "relates to the contract
between . . . Erie and the insured, it doesn't relate to the
contract between Erie and Best Price Pl unbing. That being the
case then the testinony is silent as to where paynent was to be

made." It applied the default rule from Kenosha Hone Tel ephone,

concluded that Erie had breached the contract, and changed the
jury's answer to the second question.

26 The court of appeals reversed. Best Price Pl unbing,

Inc. v. Erie Insurance Exchange, No. 2010AP1474, wunpublished

slip op. (Ws. C. App. Mar. 30, 2011). It reasoned that "[t] he
jury was charged with resolving the conflict in the testinony
about how Best Price was to be paid and how Best Price's
endorsenment cane to be on the check." 1d., 9. After review ng
the evidence, the court of appeals determned that "there was
credi ble evidence to support the jury's verdict that Erie did

not breach its contract with Best Price," and therefore, "the

" The circuit court asked, "So what was the contact and what
did [the jury] find"? It appeared to settle upon the terns in
Best Price's witten proposal: "[The jury] certainly had [as]
one of the trial exhibits . . . the proposal "

10
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circuit court was clearly wong when it changed the jury's
answer." 1d., 910.

127 We accepted Best Price's petition for review G ven
the difference between the approaches taken by the circuit court
and the court of appeals, we also directed the parties to
address whether this case presents a question of fact or |aw

I

128 The nost challenging question in this case is the
proper standard of review Best Price asserts that this case
can be decided as a matter of |[|aw By contrast, Erie argues
that this case presents questions of fact. It contends that the
circuit court was clearly wong to change the jury's answer to
t he special verdict question because there was credible evidence
to support it.

29 The di sconnect about the proper standard of review in
this case is illustrated by the different approaches taken by
the circuit court and the court of appeals. The circuit court
acknow edged that there was sufficient evidence to support the
jury verdict. Nevertheless, it determned that the jury's
answer nust be changed based upon the default rule from Kenosha

Hone Tel ephone, 158 Ws. 371. On the other hand, the court of

appeals treated this case as presenting a typical question of
sufficiency of evidence. Because it determ ned that there was
conflicting evidence and sone of the evidence supported a
finding that Erie did not breach the contract, it upheld the

jury's verdict.

11
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130 If we conclude that this case presents a question of
law, then we wll review it independently of the determ nations
rendered by the <circuit <court and the court of appeals.
However, if we determne that this case presents a question of
fact, then it is a jury question, and we review it under the
established framework for reviewing a circuit court's decision
on a notion after verdict based on the sufficiency of the
evi dence. A circuit court's decision to change the jury's
answer is "clearly wong" if the jury verdict is supported by

"any credible evidence." Wiss v. United Fire & Cas. Co., 197

Ws. 2d 365, 541 N.W2d 753 (1995).
11
131 The wuncertainty about the proper standard of review
arises as a result of the way that this case was presented in
the circuit court. Best Price asserts that it is entitled to

judgnment as a matter of |aw under Kenosha Hone Tel ephone, 158

Ws. 371. However, Best Price's argunent about that case was
not raised at any tinme prior to or during the jury trial, and it
was not reflected in the jury instructions and special verdict.
It was only after the jury returned an unfavorable verdict that

Best Price first cited to the rule set forth in Kenosha Hone

Tel ephone and argued that it was entitled to judgnent as a
matter of |aw

132 In that case, the parties entered into a witten
contract for telephone services. Id. at 372. The contract
provi ded for cancellation upon nonpaynment, but it was silent as
to the place of paynent. Id. The custoner, whose paynent was

12
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delinquent, called the manager of the tel ephone conpany to his
office and attenpted to pay the overdue account. Id. at 373
The nmanager refused to accept the paynent because he had been
instructed to receive paynents at the tel ephone conpany offices,
only. Id. Utimately, the telephone conpany cancelled the
service, and the custoner filed suit. Id.

133 The Kenosha Honme Tel ephone court concluded that the

t el ephone conpany was wthin its right to refuse paynent when
offered outside the tel ephone conpany's office, and therefore
it was the custoner (and not the tel ephone conpany) that had
breached the contract. In making this determ nation, the court
set forth the following common |aw rule: When a contract for
the paynent of noney is silent as to the place of paynent, the
law inplies that paynent shall be nade at the place of business
of the creditor, in the absence of any legitinmate inferences to

the contrary.® Id. at 374.

8 The Kenosha Home Tel ephone rule has been repeated severa
times in the context of determning venue for a breach of
contract case. See @irney Lunber Co., 161 Ws. 118; Flanbeau
River Lunber Co., 206 Ws. 478; Hartwig's Poultry Farm 44
Ws. 2d 229.

In all three cases, the court was called upon to determ ne
whet her the cause of action or sonme part thereof arose in the
county in which the payee's place of business was |ocated. See
Ws. Stat. § 801.50. In these cases, one party argued that a
| awsuit shoul d have been venued in the county where the contract
was made because that was the county in which the plaintiff's
contact rights arose. The other party argued that venue was
proper in the county where the plaintiff's place of business was
| ocat ed because that was the county where paynent was to be nade
and where the plaintiff's contract rights were viol at ed.

13
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134 Best Price now asserts that the contract was silent
about place of paynent and Erie did not deliver the check to
Best Price's place of business. Accordingly, it contends that

under the Kenosha Hone Telephone rule, Erie breached the

contract as a matter of | aw

135 However, the jury was never instructed about the

Kenosha Hone Tel ephone rule of |aw Additionally, the jury was

not asked to answer any questions that would support the

application of the Kenosha Hone Tel ephone rule as a nmatter of

I aw.

136 It is unknown what the jury would have done had it
been instructed about this rule. A properly instructed jury
m ght have concluded that Erie breached the contract by failing
to deliver paynent to Best Price's "place of business.” In the
alternative, it mght have concluded that under the rule, there

9

were "legitimate inferences to the contrary.” Because the jury

was never asked to apply the Kenosha Hone Tel ephone rule to the

facts of this case, we cannot know how a properly instructed

°® It should be noted that during the circuit court's oral
ruling on the notion after verdict, the court's recitation of
t he Kenosha Honme Tel ephone rule was inconplete. The circuit
court set forth the rule as follows: "The contract being silent
as to the place of paynent, the place of paynent is at the

residence of the seller. . . . That's the statenment of the |law "
The court's recitation of the rule omtted the caveat: "in the
absence of any legitimate inferences to the contrary." Because

the circuit court did not consider the rule in its entirety, it
did not consider whether a jury could have nmade "any legitimte
inference"” that the default rule of Kenosha Honme Tel ephone was
i nappl i cabl e.

14
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jury would have answered the special verdict question asking
whet her Erie breached the contract. *°
137 These om ssions occurred, in part, because Best Price

did not request a special instruction about the Kenosha Hone

Tel ephone rule and did not object to the jury instructions and
special verdict that were given to the jury. In such a case, if
the instructions were erroneous, any error in the instruction is

forfeited under Wsconsin statutes and case | aw. !

¥ 1n the order accepting the petition for review, we asked
the parties to address the follow ng question: Were a contract
is silent as to the place of paynment, is the question of whether
a payee under a contract nust make a direct pay request a
guestion of fact or [|aw? After reviewwng the parties
submi ssions and the facts of this case, we conclude that the
guestion is better phrased as follows: Were a contract is
silent as to the place of paynent, is the question of whether
paynent nust be made at the payee's place of business a question
of law or fact?

As our analysis denonstrates, the answer to this question
is, "it depends.”™ \Wiether there are "any legitinmate inferences”
that paynent is to be nade at a place other than the payee's
pl ace of business is a question of fact for the jury. However
when a contract is silent regarding place of paynent and there
is no evidence that would support a "legitimate inference to the
contrary,"” the Kenosha Hone Tel ephone rule can be applied as a
matter of |aw

11n State v. Ndina, 2009 W 21, 929, 315 Ws. 2d 653, 761
N.W2d 612, this court recognized that the ternms "forfeiture”
and "waiver" are often used interchangeably, but that the terns

enbody distinct |egal concepts. Forfeiture is the failure to
make the timely assertion of a right, and waiver is the
intentional relinquishnment of a known right. In the context of
the failure to object to a jury instruction, the applicable
concept is forfeiture. Ther ef or e, even t hough

Ws. Stat. 8§ 805.13(3) and sone of the cases that interpret that
statute refer to this concept as waiver, we use the term
forfeiture throughout the opinion.

15



No. 2010AP1474

138 Wsconsin Stat. 8§ 805. 13(3), whi ch di scusses the
instruction and verdict conference, provides: ". . . Counsel my
object to the proposed instructions or verdict on the grounds of
i nconpl eteness or other error, stating the grounds for objection
with particularity on the record. Failure to object at the
conference constitutes a waiver of any error in the proposed
instructions or verdict."

39 In State . Shabh, 134 Ws. 2d 246, 251 n. 4, 397

N.W2d 492 (1986), this «court interpreted the statute as
follows: "even when an instruction msstates the law, the party
must object to the instruction to preserve a challenge to the
instruction as of right on appeal. Failure to object to an

instruction constitutes a waiver of the error." See also Tamy

WG v. Jacob T., 2011 W 30, 972, 333 Ws. 2d 273, 797

N. W2d 854; D.L. Anderson's Lakeside Leisure Co. v. Anderson,

2008 W 126, 19139, 314 Ws. 2d 560, 757 N W2d 803; State .
Schumacher, 144 Ws. 2d 388, 409, 424 N W2d 672 (1988); Ar
Ws., Inc. v. N Cent. Airlines, Inc., 98 Ws. 2d 301, 315-16,

296 N.W2d 749 (1980).
40 The court of appeals was presented with a simlar

situation in Koval i c V. DEC | nt ernati onal , I nc., 161

Ws. 2d 863, 873 n.7, 469 N.W2d 224 (Ct. App. 1991). In that
case, the jury instruction was msleading, but the defendant
failed to object to the msleading instruction. Id. Wen it
|ater noved to change the jury's answer, the court of appeals
concluded that the defendant had waived the objection to the
m sl eadi ng instruction. It stated: "Such a notion challenges

16
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the sufficiency of the evidence to sustain the answer . . . and
it must be considered in the context of the instructions given
tothe jury." I|d.

41 Wsconsin Stat. 8§ 805.13(3) and the above cited cases
represent the policy that parties should marshal the relevant
facts and law prior to trial. A party is not permtted to save
its legal argunents until after trial, only to present those
argunents if the party dislikes the jury's ultimte concl usion

"[1]f attorneys are not required to raise issues at the tria

court level, there is less of an incentive for attorneys to
diligently prepare their cases for trial . . . [and] it may
result in hardship to one of the parties.” Vol | ner v. Luety,

156 Ws. 2d 1, 11, 456 N.W2d 797 (1990). Accordi ngly, because
there was no objection, we conclude that any error in the jury
instructions has been forfeited.
|V

42 Because Best Price forfeited any objection to the jury
instruction, we evaluate the evidence in the context of the
instructions that were given to the jury. Kovalic, 161
Ws. 2d at 873 n.7. Best Price's notion asked the circuit court

to change an answer in the verdict on the ground of

insufficiency of the evidence to sustain the answer." W s.

17
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Stat. § 805.14(5)(c).'® The standard that a circuit court mnust
apply when considering such a notion and the standard that an
appel l ate court nust apply on review are both well established.
43 The circuit court is guided by the proposition that
"the credibility of wtnesses and the weight given to their

testinmony are matters left to the jury's judgnent." Richards v.

Mendivil, 200 Ws. 2d 665, 671, 548 N W2d 85 (Ct. App. 1996).
"[Where nore than one inference can be drawn from the
evidence," the circuit court "nust accept the inference drawn by
the jury." Id. The circuit court "nust view the evidence in
the light nost favorable to the verdict and affirm the verdict

if it is supported by any credible evidence." |d.

12 W respectfully disagree with both the circuit court and
the dissent that Best Price's notion to change the jury's answer
is nore appropriately designated as a notion for judgnent
notw thstanding the verdict. Such a notion "accepts the
findings of the verdict as true but contends that the noving
party should have judgnent for reasons evident in the record
ot her than those decided by the jury." Hi cks v. Nunnery, 2002
W App 87, 115, 253 Ws. 2d 721, 643 N W2d 809.

Here, the special verdict asked whether Erie breached the
contract, and the jury answered that question "no." Best
Price's notion asked the court to change the answer from "no" to
"yes." By definition, Best Price's notion was not a notion for
j udgnment notwi t hstanding the verdict because it did not accept
the finding of the verdict as true. |Instead, it asked the court
to answer "yes," indicating that Erie did breach the contract,
despite the jury's determ nation that there was no breach

If granting judgnent notwi thstanding the verdict were
appropriate in a situation like this, such a notion could be
rai sed whenever a party fails to request an appropriate jury
i nstruction. Such a practice would undermne the policy
underlying Ws. Stat. 8 805.13(3) that parties should marsha
the relevant law prior to trial.

18
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44 In reviewwng the circuit court's decision to grant
such a notion, an appellate court wll search for «credible
evidence to sustain the jury's verdict. Wiss, 197 Ws. 2d at
398. The appellate court wll overturn the circuit court's
decision if the circuit court was "clearly wong." 1d. at 389.
A circuit court's decision to change the jury's answer 1is

"clearly wong" if the jury verdict 1is supported by any
credible evidence." [d. "Wen there is any credible evidence
to support a jury's verdict, even though it [is] contradicted
and the contradictory evidence [is] st ronger and nore
convincing, nevertheless the verdict nust stand.” [|d. at 389-90
(enmphasis in original).

45 Having set forth the standards that gui de our
determ nation, we turn to the facts of this case. Here, the
jury was instructed that it "may neither wite nor rewite an

agreenent between the parties nor supply any essential term"™

but that "[a]n agreenent may be established by the conduct of

the parties wi thout any words being expressed . . . if from such
conduct, it can fairly be inferred that the parties nutually
intended to agree on all of the terns." Additionally, the jury

was instructed that "[a] party to a contract breaches it when
performance of a duty under the contract is due and the party
fails to perform"”

146 After receiving these instructions, the jury found
that Erie did not breach its contract with Best Price. At the
outset, it nust be acknow edged that the jury verdict provides
little insight on how, precisely, the jury arrived at this
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finding because the jury was not asked to find the terns of the
contract. However, we are guided by the observation nade by the
circuit court prior to trial: "If the jury concludes that [Erie]
coul d have gi ven [the two-party check] to Trinbl e,
then . . . there is not a breach."

147 We agree with the circuit court's observation. If the
jury found that the parties' agreenent was silent on the nethod
of paynent and it heeded the court's instruction that it could
not rewite the contract to supply the term the jury could have
found that delivering the two-party check to Trinble satisfied
Erie's contractual obligations.

148 Alternatively, the jury could have relied on evidence
of the parties' conduct and Best Price's closing argunents when
it found that there was no breach. The jury could have inferred
fromthe parties' conduct that they nutually agreed that Erie's
paynment could be made by delivering a two-party check to its
i nsur ed.

149 The jury was instructed that "[a]n agreenent nay be
established by the conduct of the parties wthout any words
being expressed . . . if from such conduct, it can fairly be
inferred that the parties nmutually intended to agree on all of
the terns.” During closing argunents, Best Price asserted that
Erie had breached the contract because it "never delivered the
check." Li kew se, during oral argument in this court, Best
Price argued, "If the check never falls into the hands of Best

Price Plunbing, there is no paynent."
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50 In this <case, contrary to Best Price's closing
argunment, there was evidence that the check did "fall[] into the
hands of Best Price Plunbing."” Specifically, the jury was
presented with a copy of the check, which bore a handwitten
endorsenment from Best Price. Additionally, the jury heard
testinmony from Trinble that he had given the check to his
handyman, Abdul, and asked him to get Best Price's endorsenent.
Trinble testified that Abdul was not required to | eave the work
site to get the endorsenent because two Best Price enployees,
Darryl and Paul, were on site. Trinble testified that he
believed that Best Price's endorsenent was nade by either Darryl
or Paul .

51 In its review, the court of appeals noted that there
was a "conflict in the testinony about how Best Price was to be
paid and how Best Price's endorsenent canme to be on the check."

Best Price Plunbing, unpublished slip op., 19. In its argunent

to this court, Best Price's attorney |ikew se acknow edged t hat
there was "conflicting testinony" regarding whether Best Price
recei ved and endorsed the check. 3

152 We are required to search the record for evidence to

sustain the verdict, and we nust view the evidence in the I|ight

13 Best Price's attorney explained: "Wll, there was
conflicting testinony. Best Price's three principals denied the
signature, and M. Trinble testified that he gave the check to a
certain handyman by the nanme of Abdul who was instructed to go
to the job site two weeks after ny client had finished the job
and get a signature and return with the signature. So, this was
hotly contested as to whose signature this was."
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nost favorable to the verdict. W wll affirmthe verdict if it
is supported by any credible evidence. Wiss, 197 Ws. 2d at
389- 90. Here, the verdict is supported by the endorsenent on
the check and Trinble's testinony.

153 Nevert hel ess, Best Price argues that Trinble's
testimony and the evidence of Best Price's signature 1is
"patently incredible.” W recognize that Trinble's credibility
was called into question during the course of the trial.
However, questions about the weight and credibility of evidence
are reserved for the trier of fact. Ri chards, 200 Ws. 2d at
671. W cannot say as a matter of law that Trinble's testinony

coul d not be believed. *®

4 According to notes made by Erie's adjuster, when Trinble
was initially questioned about the paynent to Best Price, he
made no nention of Abdul. He explained that his secretary,
Chandra, signed sonme checks and took sonme noney from WIlltrim
Trinble told Erie's adjuster that he would "track down his
secretary who he has been unable to reach.”

15 Additionally, Best Price contends that the evidence is
entitled to no weight because Erie failed to establish the

aut henticity of Best Price's signature under
Ws. Stat. § 909.015. It contends that Trinble forged Best
Price's signature, and "conversion of insurance proceeds through
a forgery" is "a matter not lightly to be upheld." We agree

that conversion of insurance proceeds through forgery is a
matter not to be taken lightly by a court. However, the centra
issue in this case is whether Erie breached the contract, and
Best Price had the burden of proof on this issue. By shifting
the focus to the standards for authenticating signatures, Best
Price attenpts to shift the burden of proof to FErie. | f Best
Price wishes to try the issue of the authenticity of the
endorsenent, it should file suit against Trinble, the party that
all egedly forged the endorsenent and converted the insurance
pr oceeds.
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154 Best Price introduced the endorsed <check into
evidence, and the jury was entitled to draw its own inferences
from the signature on the check and Trinble's testinony. G ven
the conflicting testinony about the endorsenent on the check,
“nmore than one inference can be drawn from the evidence." 1d.
The jury could have found that Best Price endorsed the check,
and it could have inferred from this conduct that the parties
mutual ly agreed that Erie's paynent could be made by delivering
the two-party check to its insured.

55 In the context of the instructions given to the jury,
we determne that there was sone credible evidence to support
the jury's verdict. Accordingly, the circuit court was clearly
wrong when it changed the answer to the verdict question.

156 Before <concluding, we pause briefly to mke the
foll owi ng observation. Even if the jury had been instructed

about the default rule from Kenosha Hone Tel ephone, it could

have relied on evidence discussed above to reach the sane
verdi ct. A properly instructed jury could have relied on the
endorsed check and Trinble's testinony to nake the "legitimte
i nference" that the default rule was inapplicable.

157 1f the jury had been given an instruction about

Kenosha Hone Tel ephone, it would have been told that the rule

applies when the contract is silent about place of paynment, "in
the absence of any legitimate inferences to the contrary.” 158
Ws. at 374. Additionally, as noted above, the jury was

instructed that "[a]n agreenent may be established by the
conduct of the parties . . . if from such conduct, it can fairly
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be inferred that the parties mutually intended to agree on al
of the terns."

158 A properly instructed jury could have relied on the
endorsed check and Trinble's testinony to find that Best Price
accepted paynent at the job site. From that conduct, it could
have made a "legitimate inference"” that Best Price and Erie nust
have agreed to a place of paynent other than Best Price's "place
of business.™ Under those circunstances, the jury could have
concluded that Erie did not breach the contract.

\Y
159 In sum the problem with Best Price's argunent about

Kenosha Hone Tel ephone is that the case was not raised at any

time prior to or during the jury trial. Because the jury was

not given any instruction about the Kenosha Honme Tel ephone rul e,

the jury never applied that rule to the facts of this case, and
it was not asked to answer any questions that would support the
application of that rule as a matter of |aw We concl ude that
any error in the jury instructions has been forfeited, and that
we should evaluate the evidence in the context of the
instructions that were given to the jury.

160 We further determne that there was sufficient
evidence to support the jury's verdict and the circuit court was
clearly wong when it changed that answer to the verdict
question. Accordingly, we affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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161 ANNETTE KINGSLAND ZI EGLER, J. (di ssenting). I
dissent from the majority opinion which concludes that the
circuit court was clearly wong when it changed the answer in
the verdict because there was credible evidence to support the
jury's finding that Erie Insurance Exchange (Erie) did not
breach its contract with Best Price Plunbing, Inc. (Best Price).
See mgjority op., T4. Despite acknowl edging that the circuit
court treated Best Price's notion after verdict as a notion for
judgnment notwi thstanding the verdict (JNOV), id., 924, a notion
that does not challenge the sufficiency of the evidence,' the
maj ority nevertheless reviews Best Price's notion as a notion to
change an answer in the verdict and searches the record for any
credible evidence to support the verdict, see id., 9142-52.
Because the circuit court treated Best Price's notion as a
nmotion for JNOV, the nmjority should apply the standard of
review applicable to a circuit court's decision to enter JNOV—
de novo. The mpjority errs by not applying the appropriate

standard of review Had the majority appropriately reviewed

' As the majority notes, see majority op., Y24 n.6, when a
party mstakenly designates a nmotion for JNOV as a notion to

change an answer in the verdict, "the court shall treat the
notion as if there had been a proper designation.™ Ws. Stat.
8 805.14(2)(b). In this case, Best Price designated its notion

after verdict as a notion to change an answer in the verdict.
However, evident by Best Price's argunent at the notion hearing,
it is clear that Best Price's notion was nore appropriately
designated a notion for JNOV. Best Price conpleted its argunent
by requesting the circuit court to change the jury's answer to
the second question "as a matter of |law, and on the undi sputabl e

facts of this case.” Unlike a notion for JNOV, a notion to
change an answer in the verdict does not accept as true all
facts before the jury. Conpare 8§ 805. 14(5)(b), with

§ 805. 14(5)(c).



No. 2010AP1474. akz

de novo the circuit court's decision, it would have concl uded,
as | do, that Best Price was entitled to judgnent as a matter of
I aw.

162 Pursuant to Ws. Stat. § 805.14(5)(b), "[a] party
agai nst whom a verdict has been rendered nay nove the court for
judgnment notwithstanding the verdict in the event that the
verdict is proper but, for reasons evident in the record which
bear upon matters not included in the verdict, the novant should
have judgnent.” As 8§ 805. 14(5)(b) nmnakes clear, a nmotion for
JNOV does not challenge the sufficiency of the evidence to

support the jury's findings. Mgnt. Conputer Servs., Inc. V.

Hawki ns, Ash, Baptie & Co., 206 Ws. 2d 158, 176, 557 N.W2d 67

(1996) . Rather, a notion for JNOV assunes arguendo that the
verdict is proper but nevertheless asserts that judgnment should
be granted to the noving party on grounds other than those

decided by the jury. Id. at 177; Herro v. DNR 67 Ws. 2d 407,

413, 277 N.W2d 456 (1975); see also Wzniak v. Local 1111 of

the United Elec., Radio & Mach. Wrkers of Am, 57 Ws. 2d 725,

733, 205 N.W2d 369 (1973) (explaining that a notion for JNOV is
effectively a post-verdict notion for directed verdict). In
ot her words, a notion for JNOV "raises only questions of |aw and
admts all facts supporting the jury's verdict. It is, in a

sense, a denurrer to the evidence." State v. Escobedo, 44

Ws. 2d 85, 90-91, 170 N.wW2d 709 (1969). Because a notion for
JNOV presents a question of law, this court reviews de novo a

circuit court's decision on a notion for JNOV. Danner v. Auto-
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Omers Ins., 2001 W 090, 941, 245 Ws. 2d 49, 629 N W2d 159;

Mgnt . Conputer Servs., 206 Ws. 2d at 177.

63 In this case, accepting as true all facts supporting
the jury's verdict, | conclude that Best Price was entitled to
judgnment as a matter of law. It is undisputed that the contract
between Erie and Best Price was silent as to the place of
paynent . "Where a contract for the paynent of noney is silent
as to the place of paynment, in the absence of any legitimte
inferences to the contrary, the law inplies that paynent shall
be made at the residence, office, or place of business of the

creditor, if within the state." State v. Kenosha Honme Tel. Co.

158 Ws. 371, 374, 148 N W 877 (1914). Here, there is no
guestion that Best Price perforned and that paynment was not nmade
at Best Price's place of business. Consequently, as a nmatter of
law, a reasonable jury could not find that Erie did not breach
its contract with Best Price. On that very basis, the circuit
court noted that, had it been asked, it would have directed a
verdict in Best Price's favor.

164 The mjority acknowl edges that the jury was not
instructed on the above rule of law, majority op., 9135, but
concludes that Best Price forfeited any error in the jury
instructions by not objecting to them id., 937. Nevert hel ess
assumng for the sake of argunent that the jury was properly
instructed, the nmjority posits that a reasonable jury still
coul d have found that Erie did not breach its contract wth Best

Price because a reasonable jury could have legitimately inferred



No. 2010AP1474. akz

that Erie and Best Price agreed to a place of paynent other than
Best Price's place of business. [1d., 158. | disagree.

65 I n support of its position, the majority relies on the
testimony of Trevor Trinmble (Trinble), an enployee of Erie's
insured, and the two-party check purportedly endorsed by Best
Price. I1d. In relevant part, Trinble's testinony consisted of
the following: Trinble instructed a "handy man" by the nanme of
Abdul , presunably an associate of Trinble's, to get a Best Price
enpl oyee to endorse the check; Abdul did not have to |eave the
work site to get the signature; and "either Darryl or Paul,"”
both of whom were Best Price enployees present at the work site,
endorsed the check on behalf of Best Price. Not ably, Trinble
had no personal know edge of any Best Price enployee endorsing
the check, and neither Abdul, Darryl, nor Paul—he three nen
who m ght have had such personal know edge—testified. \Wat is
nore, three Best Price principals testified that no one from
Best Price ever endorsed the check, and it is undisputed that
Best Price was never actually paid. Thus, according to the
majority's | ogi c, Trinble's uncor r obor at ed, sel f-serving
testimony sonmehow translates into evidence that Best Price
accepted paynment at the work site in lieu of its place of
business. While a jury is entitled to draw inferences fromthe
evi dence, any inferences mnust be reasonable. The majority's
leap in logic is not a reasonable inference for a jury to draw.

66 For that sane reason, even assuming, as the majority
apparently does, that Best Price properly designated its notion

after verdict as a notion to change an answer in the verdict, |
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would still conclude that there was insufficient evidence to
sustain the jury's finding that Erie did not breach its contract
with Best Price.

67 1In the end, Best Price is not the only one to |ose as
a result of the mayjority's decision. After today, simlar small
busi nesses all over the state should be wary of a client's nere
word or handshake, lest their services will go unpaid for. In
the future, they ought to get a signed contract requiring
paynment up-front.

168 For the foregoing reasons, | respectfully dissent.

169 | am authorized to state that Justice PATI ENCE DRAKE
ROGGENSACK joins this dissent.
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